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STATEMENT OF THE CASE 
Nature of the Case 
In his Appellant's Brief, Mr. Oser asserted that the district court's refusal to 
appoint counsel to assist him in the prosecution of his successive post-conviction case 
was error. In response, the State argues that Mr. Oser raised a "different claim of 
ineffective assistance of counsel in his successive petition than raised in the original 
petition." However, as set forth below, the appellate record disproves the State's 
argument. 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. Oser's Appellant's Brief. They need not be repeated in this Reply Brief, but are 
incorporated herein by reference thereto. 
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ISSUE 




The District Court Erred In Denying Mr. Oser's Motion For Appointment Of Post 
Conviction Counsel Because His Pro Se Successive Petition For Post Conviction Relief 
Raised, At A Minimum, The Possibility Of A Valid Claim 
A. Introduction 
In his pro se successive petition, Mr. Oser asked the district court to appoint 
counsel to assist him in the successive post-conviction action. Later, in his Motion for 
Default Judgment, Mr. Oser again requested that the district court appoint counsel to 
assist him. However, on the very day it granted the State's Motion for Summary 
Dismissal, it denied Mr. Oser's request for counsel. Mr. Oser respectfully submits the 
district court's refusal to appoint counsel to assist him in the prosecution of his 
successive petition was error. For the reasons set forth in detail below, Mr. Oser 
satisfied the standard for appointment of counsel under I.C. § 19-4904 in that his prose 
successive petition raised the possibility of a valid claim. 
B. The District Court Erred In Denying Mr. Oser's Motion For Appointment Of Post 
Conviction Counsel Because His Pro Se Successive Petition For Post Conviction 
Relief Raised, At A Minimum, The Possibility Of A Valid Claim 
In its Respondent's Brief, the State argues that the claims raised in Mr. Oser's 
successive petition are untimely because Mr. Oser raised a "different claim of ineffective 
assistance of counsel in his successive petition than raised in the original petition." 
(Respondent's Brief, pp.11-12.) The State's assertion is not accurate. In his initial 
petition, Mr. Oser asserted that his defense attorney "failed to admit tapes and or 
transcripts into discovery as evidence." (37864 R., p.7.) Then in his affidavit, Mr. Oser 
clarified that during the execution of the search warrant of his residence, his girlfriend 
had started an audio recording and taped the search warrant being executed on his 
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residence. (37864 R., pp.9-10.) Mr. Oser then averred that he specifically asked his 
attorney to submit the recording into evidence at trial. (37864 R., p.12.) Post conviction 
counsel then filed an amended petition, wherein he characterized Mr. Oser's claim as 
follows: "Defense counsel failed to properly lay foundation for admission of the tape 
recordings." (37864 R., p.108.) 
In the State's Brief in Support of Motion for Summary Disposition, it asserted that 
"Oser has failed to point the court to any statements on the tape recordings that would 
have been admissible at this trial and could reasonably be expected to have altered the 
outcome of the trial." (37864 R., p.123.) In response, post conviction counsel asserted 
that "[a}lthough Ms. Mitchell testified on Petitioner's behalf, defense counsel did not 
attempt to introduce the tapes into evidence. Such an omission falls below the objective 
standard set forth in Strickland v. Washington, 433 U.S. 668 (1984), and the omission 
prejudiced Petitioner." (37864 R., p.148.) The district court then granted the State's 
motion for summary dismissal. (37864 R., p.178.) 
It is clear from the record that Mr. Oser's initial post conviction action did not 
survive summary dismissal because post conviction counsel failed to identify how the 
tape recording would have assisted Mr. Oser in his defense and argue how the offered 
evidence would have affected that outcome of the proceedings, thereby establishing 
both prongs of Strickland standard. In his successive petition, Mr. Oser raised the same 
claim, that his trial counsel was ineffective in failing to get the tape recording admitted 
into evidence. (R., p.2.) In attempting to survive summary dismissal, Mr. Oser argued 
what his post conviction counsel should have done by identifying contradictions from the 
trial testimony and the tape recording and how those contradictions affected the 
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outcome of the case. (See R., pp.3-19.) As such, the State's assertion that Mr. Oser 
has raised a different claim in his successive petition than he raised in his initial petition 
is without merit 
Additionally, the State argues that Mr. Oser's claim about the tape "was 
summarily dismissed because the district court concluded that the record in the 
underlying criminal case showed that counsel in fact had laid the available foundation 
for the admission of the tape but, after listening to the tape itself, the trial court had 
concluded that it was inadmissible." (Respondent's Brief, p.11.) In so arguing, the 
State misstates the record. In its memorandum summarily dismissing Mr. Oser's 
Petition, the district court wrote: 
The Petitioner contends that an audio tape recording captured the 
events of the search of his residence and that this recording contains 
exculpatory evidence which tends to show that law enforcement officers 
found no illegal substances at the residence as a result of the search. 
Petitioner asserts that his trial counsel was ineffective in failing to lay 
foundation for the admission of this tape. To prevail on his ineffective 
assistance of counsel claim, the Petitioner must show that his attorney's 
representation fell below an objective standard of reasonableness. 
Having taken judicial notice of the record of the underlying criminal case, 
the Court has reviewed that record. The Court finds that the admissibility 
of the case was discussed at some length by the Court and counsel on 
March 10, March 12, and March 14, 2008. The Court reviewed the tape at 
that time. The Court finds that trial counsel's representation did not fall 
below an objective standard of reasonableness in that counsel indicated to 
the Court an intent to use the tape, defended the use of the tape in the 
face of a motion in limine brought by the State to prohibit use of the tape, 
and made an offer of proof. The Court also finds that Petitioner has not 
provided admissible evidence tending to show that Ms. Mitchell would 
have testified to establish a foundation for the tape. 
(37864 R., p.178.) A review of the above finding clearly shows that the post conviction 
court did not conclude that trial court had concluded that the tape was inadmissible. only 
that its admissibility was discussed. In fact, the State, in the initial post conviction 
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proceeding, conceded that that trial court never ruled on the admissibility of the audio 
tape. (37864 R., p.164 ("While the court did not expressly rule on the admissibility of 
the recording, the court's comments are useful in deciding Oser's claim for post 
conviction relief.").) 
In light of the foregoing, and the argument and authority contained in Mr. Oser's 
Appellant's Brief, Mr. Oser has raised, at the very least, the possibility of a valid issue 
with regard to his claim that his trial attorney was ineffective in failing to seek admission 
of the audio recording. As such, the district court erred in dismissing his successive 
petition without appointing counsel to assist Mr. Oser. 
CONCLUSION 
Mr. Oser respectfully requests that this Court vacate the district court's order 
summarily dismissing his successive petition and remand the case for further 
proceedings with instructions that Mr. Oser be appointed counsel to assist in the post 
conviction action. 
DATED this 23rd day of May, 2012. 
V'/~07 ~::~:"1/i :,07' 
ERIC D. FREDERICKSEN 
Deputy State Appellate Public Defender 
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